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SUPPLEMENTAL DEA S AN AND GROER

Pursuant to a ruling of Judge Rchard M S lver of the Mnterey
Gounty Superi or Court,1 the Suppl enental Decision and O der of the
Agricultural Labor Relations Board (ALRB or Board) in the above-captioned
case, issued initially on June 16, 1993 and reported at 19 AARB No. 9, is
hereby rei ssued w thout nodification but in accordance wth revised service
procedures nandated by the Gourt. Accordingly, the substantive provisions
of the Board s prior decision and order establishing the neasure of
Respondent's liability for violations of the Agricultural Labor Rel ations

Act (ALRA or Act)2 are not di sturbed.

1 The ruling was issued by Mnute O der on Novenber 12, 1993 in case
No. 97769.

2In Certified Egg Farns and Qson Farns, Inc. (1990) , 16 ALRB Nb.
7, the underlying liability phase of this proceeding, the Board found that
Respondent had discrimnatorily failed to process the grievances of five
enpl oyees and to failed to negotiate in good faith wth its enpl oyees'
certified bargaining representative .




The Gourt found a conflict between the Act's provision governing
the manner in which the Board perfects service-by-nail of its official
docunents on parties and the Board s regul ati on whi ch purports to i npl enent
the provision and which was followed in this case. The Board acknow edges
and corrects the procedural defect reflected in the regulation, and nakes the
change applicable to this and all subsequent cases. 3

Labor Gode section 1160.8 * provides that any party aggrieved by a
final order of the Board may seek to have the order nodified or set aside, in
whole or in part, by a Galifornia Gourt of Appeal wthin 30 days of the
i ssuance of the order. |In accordance with Title 8, California Code of
Regul ations, section 20164, the Board s Deci sion and O der was served on
Respondent by first class nail acconpanied by a "certificate of mailing," a
device of the Lhited Sates Postal Service which serves to establish proof of
nmailing but not of receipt. After the tine for filing a petition for wit of
reviewof 19 ALRB No. 9 in the appropriate court of appeal had |apsed with no
party having filed such a petition, the General Gounsel of the Board
proceeded to seek Respondent's voluntary conpliance with the renedial
provi sions of the Board' s order. Respondent resisted on the grounds that it
had not been served with the order, had no i ndependent know edge of the

Board' s action in

% To the extent that the Board' s regulation is inconsistent with the
ruling of the Gourt, it is hereby overrul ed.

4 Al section references herein are to the Galifornia Labor Code,
section 1140 et seqg., unless otherw se indicated.
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the case, and therefore, as an aggrieved party wthin the meani ng of section
1160. 8, had been deprived of a statutory right totinely file a judicial
challenge. Snce it is undisputed that Respondent received a copy of the
Board' s deci sion and order on Septenber 13, 1993 by fax and on Sept enber 20,
1993 by certified mail, General (ounsel asserted that the running of the 30-
day period for seeking review effectively conmenced at | east upon act ual
noti ce and that Respondent’'s failure to seek reviewduring the 30 day peri od
imedi ately foll ow ng shoul d be construed as a wai ver of the right to review
On that basis, and in accordance with section 1160.8, General Gounsel asked
the Monterey Gounty Superior Court to enforce the Board s order.

Fol l owing briefing and oral argunent by Respondent and Gener al
Qounsel, the Gourt found that the Board had failed to issue the decision in
conformty wth the governing statutory provision, section 1151.4(a), which
provides, in pertinent part, that such docunents "nay be served either
personal |y or by registered nail or by telegraph.” The initial nailing to
Respondent was not by registered mail and there is no express al l owance in
the statute for nailing by "certification."

In accordance wth the Gourt's ruling, Certified Bag Farns and

Qson Farns. Inc. (1993) 19 ALRB Nb. 9, is reissued this date and, pursuant

to section 1151.4 (a), wll be served on Respondent, Charging Party and the

General Qounsel by registered
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mai | .°> Accordingly, Respondent is entitled to a new 30 day period in which to
seek judicial intervention wthin the neaning of section 1160 .8 .
CROER

By authority of Labor Gode section 1160.3, the
Agricul tural Labor Relations Board hereby orders that Respondent, Certified
Egg Farns and AQson Farns, Inc., its officers, agents, successors and
assigns, pay to the discrimnatees naned bel ow the amount set out opposite
their nanes, and pay to the enpl oyees in the bargai ning unit $42,312. 25, the
I ndi vi dual anmount correspondi ng to each enpl oyee's hours of work during the
nmakewhol e period, plus interest until the day of paynent, which interest
shal | be cal cul ated in accordance wth Board precedent as set forth in EW

Merritt Farns (1988) 14 ALRB No. 5.

N eves A varez $53, 675. 82
Berta Cal deron 21,934. 95
Rosa Espi noza 28, 531. 64
Jai ne Ganez 17, 102. 05

[ ]

By reissuing its decisionin 19 ALRB No. 9, the Board does not waive
or otherw se abandon its contention that actual notice and recei pt of a Board
order are sufficient to trigger the running of the 30-day period for filing a
petition for review provided by Labor Code section 1160. 8.
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Franci sco Herrera 27,550. 85

DATED February 10, 1994
BRUCE J. CTANEA AN Chai r nan

TAAIT MAMAS TTATIR TEoaer Weeilosa

| VONNE RAMOS RI CHARDSQON, MEMBER
(b (7 Tk

LI NDA A. FRI CK, MEMBER
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CASE SUMVARY

CERTI H ED EGG FARVE AND LSCN FARVE, 20 ARB No. 1
INC (General Teansters Vérehousenen, Case No. 86- (& 86- SAL
and Hel pers Uhion Local 890) (19 ALRB No. 9)

Section 1160.8 of the Agricultural Labor Relations Act (ALRA or Act)
provides that any party aggrieved by a final decision and order of the
Agricultural Labor Relations Board (ALRB or Board) may seek judicial review
inthe appropriate Galifornia court of appeal wthin 30 days of the Board' s
action. Followng a full evidentiary hearing into unfair |abor practice
charges filed by the Uhion which represents the enpl oyees of Certified Egg
Farns and Qson Farns, Inc. (Respondent), the Agricultural Labor Rel ations
Board (ALRB or Board) found that Respondent had dis-crimnatorily failed to
process grievances filed by five enpl oyees and also failed to bargain in
good faith with regard to all enpl oyees. |In the subsequent conpliance
hearing the Board served its final decision and order, as reported at 19
ARBNo. 9 by "certificate of nailing," a process of the US. Postal
Service which is authorized by the Board s regul ations. A "certificate of
nailing" is proof of nmailing but not of receipt.

After the tinme for seeking judicial reviewof the Board s action had
expired, wth no party havi ng appeal ed, General (ounsel petitioned the
Mont erey Gounty Superior Gourt to enforce the Board' s order requiring
Respondent to conpensate the discri-mnatees for nonetary | osses they
suffered as a result of Respondent's violations of the Act. Respondent
resi sted conpliance on the grounds that it had not received a copy of the
deci sion and, therefore, had been denied an opportunity to tinely assert a
statutory right of appeal .

A though there was no dispute that the Board had i ndeed nai |l ed t he deci si on
to Respondent's counsel, the Gourt found that the mailing was defective
because it failed to conport wth a strict reading of the Act's provision
governi ng servi ce of Board papers. ALRA section 1151.4(a) requires that
service be by telegraph or personal delivery or, if by mail, by registered
nail. The natter was renanded to the Board wth directions to rei ssue the
decision in accordance wth the statute, rather than the regul ation pur-
porting to inpl enent the pertinent statutory provision, and to thereby grant
Respondent the opportunity to seek reviewin the court of appeal wthin 30
days of the new I ssuance date.

In so doing, by neans of the decision herein, the Board also ruled invalid
the relevant regul ation insofar as it permts service by "certificate of
nailing."

* * *

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB
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